
The Discouraging Effect of Risks in the WTO1 
Valentin Zahrnt 
GARNET Working Paper: No 10//06 
October 2006 

 
 
 

ABSTRACT 
 

When governments conclude WTO agreements, they are uncertain about the legal  
significance of certain obligations because these are incomplete or ambiguously formulated. 
In addition, governments cannot fully anticipate the economic, non-economic, and political 
effects of WTO agreements even when their legal meaning is well understood. The present 
article argues that both types of uncertainty have increased since the Uruguay Round. 
Furthermore, countermeasures which governments can adopt to mitigate adverse, unexpected 
effects from WTO agreements have become less available. Since governments are risk-
averse, uncertainty thus increasingly exerts a discouraging effect on the progress of WTO 
negotiations. The argument is based on a series of interviews conducted with members of 
national delegations to the WTO and with WTO employees, as well as on a survey of the 
national delegations. 
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1. INTRODUCTION 
 

When governments conclude WTO agreements, they are uncertain about the legal meaning of 
certain obligations because these are incompletely or ambiguously defined. Governments 
thus do not know how other governments and, more importantly, dispute settlement bodies 
will interpret the treaty. In addition, governments cannot fully anticipate the economic, non-
economic, and domestic political effects of WTO agreements even when their legal meaning 
is well understood. What results a given regulation will have under current circumstances is 
often uncertain, and this uncertainty is exacerbated when one considers how circumstances 
might change in the future.  

 
Therefore, unexpected, adverse effects may materialize after the conclusion of an agreement 
that decrease the benefits or increase the costs that governments derive from the agreement. 
For instance, governments may be obliged to cut more subsidies or to remove more market 
access barriers than they had anticipated. Likewise, foreign companies may gain a more 
significant share in domestic markets than expected. 

 
In such cases, governments can take countermeasures to soften the adverse repercussions. 
They may resort to unilaterally available exceptions, such as safeguard measures. They may 
bilaterally or multilaterally negotiate changes to their obligations, for example through 
waivers. Alternatively, they may refuse to comply with their obligations or they might even 
leave the WTO. In some circumstances, however, certain countermeasures may be 
unavailable, while others may be excessively costly. Governments may thus benefit less from 
an agreement than expected, or may even find themselves worse off than without the 
agreement. In other words, WTO agreements are risky.  

 
Common sense and scientific evidence converge in the observation that governments, and 
human beings more generally, are risk-averse. This means that governments would prefer an 
international agreement with a guaranteed gain to an agreement with several possible results 
if both offer the same average gain. More generally, the value of an agreement for 
governments decreases as the standard variation of expected outcomes increases. The 
important point is that a discouraging effect of risk can exist although WTO agreements do 
not decrease governments’ utility below the status quo without an agreement. Even if all 
expected outcomes involve net gains, uncertainty about the level of gains reduces the value of 
an agreement. Assuming that negotiations are efficient, governments expand their 
cooperation until the marginal benefits of further cooperation equal its marginal costs. By 
reducing the value of possible agreements, the risk involved in WTO agreements thus exerts 
a discouraging effect on the progress of multilateral trade liberalization. That is, the greater 
the risks involved, the earlier the marginal gains from additional cooperation become zero.  

 
Governments and their negotiators do not make a fully fledged assessment of the risks 
inherent in possible WTO agreements when they decide on their negotiating position. 



However, it seems that most of the governments and negotiators implicitly factor in most of 
the above mentioned determinants concerning uncertainty and countermeasures against 
unexpected, adverse effects. 

 
In response to their perception of risks, governments may abstain from any agreement on a 
certain issue which they deem overly risky. They may reduce the ambition of rules that 
impose obligations on the entire membership. They may allow for additional flexibility in 
selecting their obligations on an individual basis (and thus complicate bargaining problems as 
in the service negotiations). Finally, they may be more hesitant to assume specific market 
access commitments. 

 
Uncertainty may affect decision-making not only through a reasoned calculation of risks and 
adequate responses in correspondence with the rational choice approach adopted in this 
analysis. Uncertainty is also likely to interfere with successful WTO negotiations through 
psychological channels. Accordingly, member states may feel overwhelmed by the 
complexity of issues and the resulting uncertainty, so that they prefer not to undertake any 
significant commitments that would necessitate calculations regarding this uncertainty.2 In 
addition, it seems that the unknown is often perceived as a threat. This especially affects civil 
society organizations and the general public, who, lacking reliable information about the 
effects of WTO agreements, appear more disposed to believe in sinister scenarios of a neo-
liberal world trade regime that destroys the welfare state and stalls non-economic policies, 
than in a golden age of wealth and peaceful cooperation brought about by multilateral 
liberalization. In turn, this mistrust influences the WTO negotiating position which politicians 
endorse.  

 
The relationship between risk, institutional design, and developing international cooperation 
has been analyzed repeatedly.3 What is missing, however, is a systematic examination of the 
causes behind this chilling effect that takes the specific substantive content of WTO 
cooperation and the institutional and political setting of the WTO into account. The present 
article attempts to develop such a framework adapted to the nature of the WTO. It also strives 
to trace the changes in the determinants of risk over time in order to assess how the problem 
is evolving. In order to assure that this framing and tracing of the discouraging effect of risk 
has a solid empirical base, a survey of the national delegations at the WTO has been 
conducted. In addition, 27 interviews on problems in WTO negotiations, lasting on average 
close to 1,5 hours, have been conducted with members of the national delegations and with 
WTO employees. 
 
 

                                                 
2 Lepgold and Lamborn (2001, 10) observe that “in some situations people may be so uncertain about future 
states of the world that would result from their choice that they cannot decide what they want.” 
3 See Abbott and Snidal (2000), Ethier (2002), Goldstein and Martin (2000), Hillgenberg (1999), Koremenos 
(2001), Lipson (1991), Rosendorff and Milner (2001), Shelton (2000) and Smith (2000). 



The article finds that WTO agreements have become more likely to lead to significant 
adverse outcomes that have not been expected by the governments, that countermeasures 
have become less available or more costly, and that it is thus likely that governments have 
become more inclined to forgo additional scope in WTO agreements out of risk aversion. 
These analytical considerations correspond to the survey results. 

 
The article begins with an analysis of the sources of uncertainty in the WTO and their 
development since the Uruguay Round (Section 2). This is followed by a discussion of the 
countermeasures with which governments can soften adverse, unexpected effects and of the 
changes in their availability since the Uruguay Round (Section 3). Subsequently, the results 
from the survey of national delegations at the WTO are presented in order to address the 
empirical relevance of risk in shaping member states’ negotiating positions (Section 4). In the 
concluding section, policy implications are briefly discussed. 
 
2. UNCERTAINTY ABOUT LEGAL MEANING AND CAUSAL EFFECTS 
 
In the following, the causes of governments’ (increasing) uncertainty about what they can 
expect from WTO agreements will be discussed. The argument starts with uncertainty about 
the legal meaning of agreements and then turns to its causal effects. Afterwards, several 
developments are presented that raise governments’ sensitivity to both types of uncertainty. 
 
2.1 Uncertainty about Legal Meaning 
 
Legal uncertainty arises if contracts are legally incomplete, i.e. if they do not prescribe 
obligations or rights for every situation within their scope. In addition, contracts may be 
ambiguously formulated, i.e. they may contain vague or conflicting prescriptions. 
 
To an extent, these imperfections are unavoidable. Actors cannot foresee every future 
contingency. Language is inherently ambiguous and cross-cultural communication breeds 
misunderstandings. The bargaining process marked by distributive haggling further 
contributes to gaps and conflicts between rules. However, imperfections can also be 
intentional.4 If actors accept imperfections, they save transaction costs of bargaining and 
accelerate the entry into force of their contract. Not least of all, unresolved conflicts may be 
buried under vague formulations. Governments may prefer a later third-party dispute 
resolution over negotiated concessions. This can shift the political costs of potential 
concessions into the future, and it can deflect political responsibility from governments to 
international institutions. In addition, governments tend to be overly optimistic regarding 
their chances of victory should they go to court.5 

 

                                                 
4 See Ayres and Gertner (1992) and Trachtman (1999). 
5 See Peters (2003) and Simmons (2002). 



In a broad sense, legal uncertainty also comprises those problems of adequate interpretation 
of treaty provisions that are not inherent in the legal text but are due to the limited analytical 
capacities of the member states. The plentitude of general and specific rules, exemptions, and 
transition periods tends to overwhelm especially small developing countries. Thus, the 
clarification of rules through greater precision – and thus usually greater length and 
complexity – may not reduce uncertainty for many countries. 

 
Legal uncertainty is pervasive and appears to have increased with the new and more complex 
nature of the WTO’s regulatory domain. In the case of the General Agreement on Trade in 
Services (GATS), for example, considerable uncertainty already surrounds the scope of 
obligations. This pertains to the scope of the general obligations, the definition of ’like’ 
services and thus the scope of specific commitments which states can selectively undertake, 
as well as the international classifications lists employed for further detailing specific 
commitments.6 Other cases in point are the unclear provisions on the tariffication of non-
tariff barriers and the calculation of permissible levels of subsidization in the Agreement on 
Agriculture.7 The same applies to the interface between economic and non-economic values.8 
To what extent such legal uncertainties contained in the original contract matter depends 
particularly on the design and practice of litigation, as well as on the independence of the 
judiciary.9 
 
2.1.1 Design and practice of litigation 
 
With regard to litigation, governments’ selection of cases which they want to bring to court 
functions as a filter since private actors lack direct access to the WTO dispute settlement 
system. This reduces the relevance of legal uncertainty to the extent that states are reluctant to 
legislate through the judiciary. If they insist on legal clarification of a strongly contested 
issue, they have to fear that they will become the target of another lawsuit brought by the 
defendant in response. They may abstain from pushing the panels and Appellate Body into a 
law-making role that damages their legitimacy. Furthermore, they may anticipate that a losing 
party would not implement a ruling, so that a lawsuit would bring little to the complainant but 
harm the legitimacy of the institution. Despite these reasons, governments resort far more 
frequently to the dispute settlement system under the WTO than under the old GATT.10 

                                                 
6 See VanDuzer (2005). 
7 See O’Connor (2003). The result that has not been expected by developing countries during the Uruguay 
Round is that OECD farmers' receipts from governmental support have remained largely unchanged at 30% of 
their income, with two-thirds of support directly raising product prices and thus strongly distorting trade. This 
contributed to the surprising effect that growth of trade in agricultural products has slowed down after the 
Uruguay Round and that the share of developing countries in agricultural trade has stagnated. See OECD 
(2005). 
8 See Biermann (2001), Goh (2004), Scott (2004) and Winham (2003). 
9 Remember that uncertainty about the legal meaning of an agreement refers to the time of negotiations. The 
practice of resolving disputes judicially rather than diplomatically and the independence of the dispute 
settlement system indeed enhance legal clarity – but only after the conclusion of the agreement. 
10 See Leitner and Lester (2004). 



Importantly, they not only use it in order to decide on whether rules whose meaning is in 
principle uncontested have been respected in concrete cases but they also employ judicial 
dispute resolution as a surrogate for negotiations.11 In addition, they apply it as a strategic 
device to influence negotiations. This means that they bring complaints on contested issues 
that are being collectively negotiated by the membership in order to exert pressure on the 
other side.12 

 
2.1.2 Judicial independence 
 
Judicial independence “assesses the extent to which adjudication is rendered impartially with 
respect to concrete state interests in a specific case.”13 As the judiciary becomes more 
independent, rulings become less accommodating and more affirmative of WTO obligations 
for legal reasons – even when they contradict strongly held preferences of member states. 
Accordingly, legal uncertainty becomes more problematic with increasing judicial 
independence.14  
 
Judicial independence is determined by two countervailing forces. On the one hand, courts 
have to consider the political situation in order to avoid member states resorting to 
countermeasures that would harm the individual interest of judges, damage the legitimacy of 
the dispute settlement system, or weaken the WTO. On the other hand, judges are inclined to 
adhere to the agreement and maintain legal consistency. They may believe that this is 
appropriate role behavior, that it is in their professional self-interest, or that it serves the 
legitimacy and long-term effectiveness of the WTO. 

 
The potency of member states’ instruments for controlling the judiciary has declined. First, 
the selection of judges has become more formalized and based on professional qualifications. 
In addition, the members of the Appellate Body are not selected on a case-by-case basis but 
have 4-year tenures. As a consequence, member states have fewer opportunities to select 
judges they deem responsive to their interests or to sanction those who have ruled against 
them. Second, the losing party can no longer block the adoption of a ruling since rulings need 
no longer be accepted by member states’ consensus but enter into force unless they are 
unanimously rejected. Third, member states find it more difficult to take countermeasures 
                                                 
11 See Bronckers (1999), Barfield (2001) and McRae (2004). 
12 See Petersmann (2005). 
13 Keohane, Moravcsik, and Slaughter (2000, 460). On considerations that guide panelists and members of the 
Appellate Body and on factors that shape their independence, see Broude (2004), Cass (2005), Ehlermann 
(2003), Greenwald (2003), Smith (2003), Steinberg (2004) and Weiler (2001). See also Alter (2000), Burley and 
Mattli (1993), Garrett, Kelemen, and Schulz (1998) and Pollack (2003) for comparable analyses of the European 
Court of Justice. 
14 Judicial independence also has a risk-mitigating effect in that a government needs to be less concerned that 
other governments interpret their obligations in self-serving ways. The risk-increasing effect, however, is likely 
to dominate because being confronted with an unexpected obligation may trigger protest by import-competing 
industries and it may detract from the pursuit of non-economic objectives. Not receiving all of the anticipated 
market access abroad, by contrast, reduces only the benefits accruing to the export-oriented sector which is 
politically less sensitive. 



against adverse rulings that have entered into power. A multilaterally negotiated relief – 
whether through a waiver from the obligation in question or an authoritative interpretation by 
the membership that supersedes the rulings – has become less available, while unilateral 
defiance of rulings or even leaving the WTO have become more costly.15 
 
At the same time, the opposite force that disposes judges to adhere to the agreement and 
maintain legal consistency has gained in strength. One reason for this is that courts are 
perceived as legitimate by member states if they resolve disputes consistently along 
principles stemming from agreements; the more clearly courts deviate from the agreement 
and from legal precedent, the greater the legitimacy costs they incur. Hence, courts have 
become less likely to succumb to power as they have produced ample precedent which has 
been unified and elevated by the jurisprudence of the Appellate Body. A second reason why 
judges have become more committed to legal consistency is that the formal legalization of the 
WTO has shaped the professional ethos and the standards for recognition within the legal 
community. Judges who are socialized to legal culture feel less like conflict managers, who 
assist actors in diplomatic dispute settlement, than like ‘champions of law’. In particular, the 
introduction of the Appellate Body has increased the incentive for panels to get it legally 
right, rather than paying attention to the political situation, in order to avoid reversals by the 
Appellate Body.  

 
In the light of the combination of these two developments – the weakening of member states’ 
control over the judiciary, and the strengthening of the judiciary’s commitment to legalized 
dispute resolution – it is unsurprising that the judiciary has been accused of abusing its 
independence and to engage in judicial activism. Such activism would have been facilitated 
by the increasing complexity of factual and legal reasoning which complicates monitoring if 
courts pursue their own agenda. When courts can hide their intentions under opaque layers of 
factual and legal reasoning, activism is harder to discover and pin down. If courts did indeed 
attempt to exploit legal ambiguities and gaps for expanding the scope of WTO regulation and 
empowering themselves in their role as final arbiters of member states’ obligations, states 
should worry all the more about legal uncertainty. The truth seems to be somewhere in the 
innocuous middle: The Appellate Body has strategically consolidated its position, but it has 
been careful not to depart from the opinion of the majority of member states and it has shown 
considerable deference to national beliefs about the appropriateness and necessity of trade-
restrictive policies and the value trade-offs implied in these policies. 

 
In sum, the relevance of legal uncertainty has increased as the GATT/WTO has expanded 
from the reduction of tariffs and similar border-related trade barriers to new and more 
complex regulatory issues that reach into the domestic sphere and are closely linked to non-
economic values. Governments have not reacted with self-imposed restraint but have used the 
dispute settlement system frequently, including as a substitute for and complement to 

                                                 
15 See Section 3. 



multilateral negotiations. At the same time, the judiciary has acquired additional 
independence. Therefore, governments have reasons to be (increasingly) concerned about 
legal uncertainty. 
 
2.2 Uncertainty about Causal Effects 
 
Agreements are not only legally ambiguous or incomplete, but the causal effects of rules 
whose legal meaning is well understood are also uncertain.16 This uncertainty concerns 
effects on economic wealth, on economic inequality, on non-economic values, and on 
governments’ political support at home. The latter is influenced by the former three factors, 
but also depends on (changes in) the relative power of different domestic constituents. 
 
2.2.1 Effects on economic wealth 
 
Calculating the economic gains from increased trade has always been difficult. During the 
Uruguay Round, negotiators relied largely on crude rule-of-thumb heuristics for assessing 
negotiating outcomes.17 The scientific forecasts of likely effects have proven unreliable with 
hindsight.18 
 
One problem is that the export gains depend on the relative competitiveness of domestic 
industries. Since competitiveness is not static, the future competitiveness of domestic and 
foreign producers needs to be anticipated. Since the business environment has become more 
dynamic, especially through the rise of the Chinese economy, the prediction of economic 
effects has become more complex. 
 
A further factor that complicates estimations is the increasing restriction of market access 
through non-tariff barriers to trade. A straightforward reason for this is that a given level of 
non-tariff barriers becomes relatively more disturbing as tariffs are removed. In addition, 
discriminatory domestic regulation may be chosen as an alternative to tariffs and import 
quotas whose use has been more strictly disciplined. The problem is that governments are 
often unaware of current non-tariff barriers abroad and their trade-restrictive effects. They 
tend to know the most important obstacles in their major export markets, but they are far 
from having a comprehensive overview comparable to a list of applied tariff rates.19  It is 
even more difficult to gauge the future development of non-tariff barriers since they are 

                                                 
16 See Haas (1992). 
17 See Finger, Reincke, and Castro (1999). 
18 Francois (2000) and Whalley (2000) report on the fundamental differences between the global multi-
commoditiy multi-region equilibrium models employed to assess the expected gains from the Uruguay Round. 
The prognostics differed drastically on the global overall gains, on which country would win how much, and on 
which sectors would bring what size of gains. They produced some unlikely forecasts, such as 20% GDP gains 
for certain countries, and were generally overly optimistic with hindsight. Moreover, they often did not include 
time frames.  
19 See WTO (2005) on the difficulty of understanding foreign technical regulation and its complex effects on 
market access. See also WTO (2006b) on the difficulty of assessing the protection granted through subsidies. 



subject to more complex considerations than tariffs that serve primarily trade-related ends, 
and as they more easily escape WTO control. 
 
Finally, the changing scope and nature of WTO agreements impedes estimations of effects. 
First, the effects of deep WTO regulation in new issue areas on market shares, employment, 
and company profits are more complex than the economic effects of shallow integration in 
traditional industries. For example, estimating how patent protection affects the bio-tech 
industry, how geographical indications influence prices and market shares, or how GATS 
improves e-commerce is harder than assessing the impact of tariff reductions prescribed by 
the WTO on steel producers.20 Second, the implementation of deep WTO regulation, 
concerning for example regulatory transparency, trade facilitation, or the protection of 
intellectual property, is costly. Appreciating these costs, as well as the opportunity costs of 
governments’ expenditures, is a demanding task. Moreover, implementation costs concern 
also those developing countries that otherwise need to care only about a very limited number 
of sectors in which they are significant traders. Third, a deep regulatory agenda leads to 
substantial rent shifting which is difficult to quantify. This has been the case with TRIPs that 
has shifted rents arising from intellectual property rights. The tightening of global intellectual 
property right protection obliges especially developing countries to pay royalties to 
intellectual right holders in industrialized countries or to import products containing 
intellectual property at higher prices.21 This issue would, to a minor degree, resurface with an 
agreement on competition policy that would reduce rents stemming from monopolistic power 
that companies exert on their own or in arrangements with other companies. 
 
Not only has prediction become more difficult, but the variability of outcomes has increased 
to such an extent that WTO-led economic integration ceases to be a mutual gain phenomenon 
by nature.22 Most economists agree that traditional multilateral liberalization through 
reciprocal tariff reductions improved the welfare of all states. By contrast, WTO agreements 
that prescribe ‘deep integration’ may decrease national welfare. This concerns primarily 
developing countries. They incur substantial implementation costs because deep WTO 
regulation is modeled on the already existing, demanding regulation of industrialized 
countries that does not correspond to developing countries’ priorities. At the same time, their 
opportunity costs in terms of investments in areas such as health, education, and 
infrastructure are high. Where the challenge is to get simple regulatory systems to work, the 
installation of complex, preordained systems may even be counterproductive.23 Moreover, 
developing countries generally lose, at least in the short-run, as a result of intellectual 
                                                 
20 Not only the magnitude of effects but even their direction is uncertain. For instance, McCalman (2005) 
challenges the conventional wisdom that stronger intellectual property rights always promote knowledge 
diffusion. 
21 See Maskus (2000), McCalman (2001) and Pugatch (2004). It appears, however, that the costs have initially 
been overestimated. See Lybbert (2002). 
22 See Clive and Kirkpatrick (2004), Das (2003) and Mattoo and Subramanian (2004). 
23 For example, Finger (2002) mentions that fitting the WTO-required valuation accounting into developing 
countries’ present customs systems would likely increase the opportunities for informal negotiations with 
customs officials rather than an objective valuation.  



property standards set by the TRIPs Agreement. Another cause of possible losses is the 
erosion of the value that countries draw from special and differential treatment. The US and 
the EU especially grant preferential market access to developing countries based on various 
criteria, ranging from poverty to good governance, including the fight against drug 
production and trafficking. Preference erosion is becoming critical as the WTO turns to a 
more profound multilateral liberalization of agricultural markets, where the most important 
special and differential rights are granted. 
 
2.2.2 Effects on economic inequality 
 
Excessive economic inequality can cause problems, such as poverty, social inequality, and 
political instability. Many industrialized societies, feeling exposed to a neo-liberal 
globalization that dismantles the welfare state, pressure their governments for protection. In 
many developing countries, democratization makes governments more responsive to appeals 
to fight poverty through a reduction of inequality. Hence, the link between WTO rules and 
inequality is of increasing concern to governments.24 
 
There are numerous channels through which trade liberalization affects inequality. A first 
channel works through changes in consumer prices. In this regard, liberalization tends to 
increase inequality because existing tariff structures are traditionally biased in favor of goods 
consumed by the poor, taxing luxury goods more heavily. Second, changing factor prices 
may decrease or increase inequality. Countries that are relatively rich in labor compared to 
capital, i.e. developing countries, tend to import goods and services whose production is 
relatively capital-intensive. Thus labor will be less abundant compared to capital, so its 
marginal productivity will increase. Since marginal productivity tends to influence factor 
rewards, wages stand to rise.25 By the same token, changes in factor rewards induced by trade 
liberalization tend to increase inequality in industrialized countries. In reality, this effect is far 
from straightforward, especially because a country that is relatively rich in one factor of 
production in a global context may have a scarcity therein compared to its neighboring 
countries. If geographical distance matters for trading patterns, the country may thus import 
goods whose production is intensive in the factor in which the country is relatively rich from 
the global perspective. Besides the relationship between capital and labor income, the wages 
for different qualities of labor are also affected. Generally, the premium for skilled labor in 
comparison to unskilled labor tends to rise, for instance, because production in developing 
countries becomes more technology-intensive, and thus skill-intensive, with liberalization.  

 
Third, the costs of adapting to price shocks influence inequality. On the one hand, the costs of 

                                                 
24 In the survey, national delegates rated the importance of a possible increase in poverty or inequality due to 
domestic market opening on their negotiating position in the WTO with 3,2 (on a scale from 1 to 5, with 3 
standing for medium and 4 for high importance). The importance of a possible aggravation of long-term 
unemployment, which is related to poverty and inequality considerations, was rated with 3,4. 
25 This is Stolper-Samuelson theorem well-known to economists. 



adjusting to liberalization may increase inequality as poor people may find it more difficult to 
adapt to shocks, especially because they have few financial reserves and often poor access to 
loans. On the other hand, liberalization may smooth prices in the long run as domestic price 
volatility is likely to be larger than the volatility on world markets which absorb numerous, 
only partly correlated shocks. Fourth, trade liberalization may reduce social government 
expenditures and thus worsen inequality. One reason for this is that governments lose tariff 
revenues. Another is that governments find it harder to tax mobile factors as their economies 
become more integrated into the global market place. Fifth, competitive pressures by foreign 
providers may lead to a chilling or even race-to-the-bottom effect on domestic regulation that 
benefits the poor, such as labor laws that protect employees with poor qualifications or 
requirements on service providers to cater for low-income areas.  

 
Given the number and nature of these effects, it is unsurprising that the empirical results are 
heterogeneous. 26 This makes it all the more difficult for governments to assess the effect of 
WTO rules on inequality in advance.  
 
2.2.3 Effects on non-economic values 
 
Multilateral trade liberalization touches on non-economic values, such as human health and 
consumer protection, animal health and the environment, and the provision of public services 
and culture. The effects on non-economic values vary significantly from one issue-area to 
another. One important example is the liberalization of education and health services. 
Services such as these, which are considered ‘basic’, are politically more sensitive than 
professional services, where interests are primarily commercial. 
 
On the gains side, opening one’s own market (for education and health services) may 
alleviate shortages of capital, personnel, or knowledge in the domestic systems. On the loss 
side, foreign providers may escape quality control measures, for instance concerning 
professional qualifications or professional track records. If domestic elites have access to 
high quality foreign services, they may cut down public investments into lower quality public 
service provision. Foreign suppliers may attract the most qualified personnel, partly in order 
to serve foreign customers, leading to an internal brain drain away from services affordable 
for low-income locals.27  
 
In addition to these uncertainties about how liberalization will work out under current 
circumstances, the future regulatory needs with regard to non-economic values are 
particularly uncertain. Non-economic gains and losses, which are thus extremely difficult to 
predict, have become more important as the WTO has moved from trade in goods into new 

                                                 
26 See Garrett (1998), Harrison (2006), Kapstein (2000), Milanovic and Squire (2005), Reimer (2002) and 
Winters (2000). 
27 See VanDuzer (2005). See also Clive and Kirkpatrick (2004) on the multitude of effects of WTO agreements 
on non-economic values. 



issue areas and from disciplines on border measures to more intrusive regulation of domestic 
policies.28 
 
2.3 Relevance of uncertainty 
 
It has been argued that uncertainty about the legal meaning and the causal effects of WTO 
agreements has increased. Both types of uncertainty become less tolerable for governments as 
the importance of the WTO increases.  
 
First, WTO agreements have gained importance in comparison with national determinants of 
wealth. This is not to deny the predominant influence of national policies that are 
independent of WTO law. The point is solely that WTO agreements have become relatively 
more important as global economic interdependence has increased and as the scope and depth 
of WTO agreements has expanded. In particular, the margin between WTO-bound 
liberalization and actually practiced trade-relevant policies is drastically shrinking in the 
Doha Round (especially with regard to tariffs). This especially concerns developing countries 
which have been negotiating mostly about bound rates above their applied tariff rates and 
service commitments that fell well short of their autonomous policy choices in the past. 
 
Second, WTO agreements have become more important for governments’ political support at 
home. Import-competing and export-oriented interest groups, as well as civil society 
organizations with non-economic objectives, have become significantly more active with 
regards to trade policy since the Uruguay Round.29 If WTO agreements oblige governments 
to implement policies which domestic stakeholders reject or to abstain from policies which 
domestic stakeholders request, governments may be politically worse off with than without 
an agreement, even if national welfare has been increased.30 
 
The point is that governments are more ready to tinker at the margins than to assume risky 
obligations that wield decisive influence over their country’s welfare and their own political 
well-being. 
 
 
                                                 
28 The survey contained the question “To what extent is your government reluctant to accept WTO rules that 
touch upon such non-economic values because of restraints on policy autonomy – in particular, governments 
may fear that WTO agreements may rule out the most efficient policy instruments that are feasible in the 
domestic political context for the attainment of non-economic values or that they may exert pressure on the 
levels of protection for non-economic values.” Delegates rated the importance of the restriction of non-
economic policy space with 3,1 (on a scale from 1 to 5, with 3 standing for medium and 4 for high importance), 
putting it almost at equal footing with restraints on economic policy space. 
29 See Zahrnt (Draft). One interviewee reported that governments were “scared to death by the idea of having 
Bové [a famous French NGO activist] on their back.” 
30 The case where foreign market access gains do not materialize as expected is politically less problematic. 
Export-oriented industries exert pressure on their government that they should claim market access abroad and 
make own concessions in exchange. If they are satisfied with the agreement as it is concluded, they do not cause 
troubles if the results are disappointing. 



3. COUNTERMEASURES AGAINST UNEXPECTED, ADVERSE EFFECTS 
 
How much uncertainty matters to risk-averse governments depends decisively on the 
countermeasures which they can adopt to soften adverse, unexpected effects. They may resort 
to unilaterally available exceptions, such as safeguard measures. They may bilaterally or 
multilaterally negotiate changes to their obligations, for example through waivers. 
Alternatively, they may refuse compliance with their obligations or exit from the WTO. The 
changing availability of these countermeasures shall now be addressed in turn. 
 
3.1 Unilaterally available Exceptions 
 
There are two exceptions to which governments can resort without depending on the consent 
of other parties that are particularly relevant in the context of the uncertain effects of WTO 
agreements. The first exception, contained in the Agreement on Safeguards, can be invoked 
in the case of import surges. It authorizes a member state to introduce safeguard measures 
that restrict imports in a non-discriminatory manner, provided that a “product is being 
imported into its territory in such increased quantities, absolute or relative to domestic 
production, and under such conditions as to cause or threaten to cause serious injury to the 
domestic industry that produces like or directly competitive products.”31 The measure shall 
be limited “to the extent necessary to prevent or remedy serious injury and to facilitate 
adjustment.”32 Furthermore, it shall be regularly reviewed and last not longer than eight 
years.33 Member states that employ safeguard measures shall negotiate over compensatory 
concessions with negatively affected parties, but within the first three years the latter cannot 
withdraw equivalent concessions if these negotiations fail.34 In GATS, Art X mandates 
negotiations on safeguard measures. 
 
The second exception gives governments leeway in pursuing non-economic objectives. Art 
XX of GATT enumerates a list of such values that may justify derogations from GATT 
obligations. They include the protection of public morals; the protection of human, animal or 
plant life or health; or the conservation of exhaustible natural resources. In addition to certain 
disciplines which are specific to the value which states pursue, all such measures are subject 
to the requirement that they “are not applied in a manner which would constitute a means of 
arbitrary or unjustifiable discrimination between countries where the same conditions prevail, 
or a disguised restriction on international trade.” Measures justified under this exception do 
not intend compensatory concessions or the withdrawal of equivalent concessions by 
negatively affected third parties. Similar provisions can be found in Art XIV of GATS.  
 
The major limitation on the reach of these exceptions is that they protect only against certain 

                                                 
31 Agreement on Safeguards Art II:1 
32 Agreement on Safeguards Art V:1 
33 Agreement on Safeguards Art VII 
34 Agreement on Safeguards Art VIII 



types of risk. They do not provide any rights to governments that have overestimated their 
export gains. Neither do they protect governments that have underestimated the 
implementation costs, the rent shifting to intellectual property holders, or the consequences of 
the erosion of their preferences. Nor do unanticipated repercussions related to inequality and 
poverty entitle states to exceptions. Moreover, they cannot reassure governments of the 
availability of a safety valve if the interpretation of the exception itself is an element of the 
legal uncertainty. Yet, this is recurrently the case where the linkage between trade and non-
economic values is concerned.35 Finally, the exceptions provide only partial protection for 
governments that have miscalculated the political repercussions of WTO agreements because 
they do not consider the political problems of governments in the wake of WTO agreements 
as a cause for an entitlement to relief. The availability of safeguards is conditional on 
significant increases in imports and on damage to domestic industries. As long as domestic 
political problems result from unexpected import surges, governments can alleviate the 
situation. But governments may have erred about the will and the ability of the import-
competing sector to resist even moderate increases in imports. In this case, safeguard 
measures are unavailable. In the case of trade-restrictive measures with non-economic 
objectives, criteria such as the necessity and non-discriminatory nature of the disputed 
measures do not at all consider to what extent the said government is under political pressure 
to implement the measures in question.  
 
A comparison with the availability of exceptions under the old GATT system is difficult. In 
the case of safeguard measures, the granting of a three-year period of protection from the 
withdrawal of equivalent concessions has enhanced flexibility. By contrast, the conditions 
governing the use of safeguard measures have been formalized and tightened. Furthermore, 
voluntary export restraints that gave governments room for accommodation outside the 
GATT disciplines have been banned.36 Regarding the exceptions for non-economic purposes, 
the Agreement on Technical Barriers to Trade (TBT) and the Agreement on the Application 
of Sanitary and Phytosanitary Measures (SPS) that specify the relationship between trade and 
non-economic values have restrained member states’ flexibility in choosing non-economic 
policies.37 But the Appellate Body appears to have provided as much policy space for the 
pursuit of non-economic objectives as the treaty text and member states’ diplomatic pressure 
allow. In any case, important aspects still await clarification. At the least, the Uruguay Round 
has not significantly expanded the availability of exceptions.38 
 

                                                 
35 See Goh (2004), Pauwelyn (2004), Sands (2000) and Scott (2004). 
36 Agreement on Safeguards Art XI:1(b) 
37 See Kalderimis (2004). 
38 Antidumping measures and countervailing duties against illict subsidies have not been discussed as they do 
not primarily soften concerns arising from legal and causal uncertainty, but insure against unfair trade practices 
by other member states. See, however, Ethier (2002) for an 'insurance triangle' model where discriminatory 
exceptions benefit third actors who do not employ the exceptions themselves but gain from the discriminatory 
trade restrictions imposed on other exporting countries that are more competitive. In this way, discriminatory 
trade restrictions may mitigate uncertainty about market access gains broad. 



3.2 Bilaterally or Multilaterally Negotiated Measures 
 

If governments cannot react to unexpected, adverse effects of WTO agreements by 
unilaterally resorting to exceptions, they can attempt to negotiate a solution to their 
grievance. The procedurally least burdensome avenue is to compensate negatively affected 
third parties by granting concessions in other areas.39 This may be a convenient way for a 
government to escape unwanted obligations if it is inclined towards liberalization anyway. In 
this case, it loses only a bargaining chip that it could have used to gain additional market 
access abroad in subsequent multilateral obligations. However, granting compensatory 
concessions may also be painful, especially if there are several injured parties that claim 
different compensatory measures – which the Most-Favored Nation principle automatically 
extends to the entire membership. This has become more problematic with a greater and more 
active membership that guards its interests and claims compensation. 

 
Alternatively, governments can seek to obtain a waiver, an authoritative interpretation, or an 
amendment. These legal instruments change obligations upon decision by the entire 
membership but fall short of general renegotiations. A waiver from unwanted obligations 
requires a three-fourth majority of the member states at a Ministerial Conference.40 The same 
majority threshold applies for authoritative interpretations which can be adopted by a 
Ministerial Conference or the General Council and which supersede judicial interpretations.41 
Amendments to the treaty that affect central treaty provisions require unanimity.42 All other 
amendments can be passed by a two-third majority but take effect only for those member 
states that have accepted them. 

 
The availability of such countermeasures against unexpected, adverse effects is thus 
inherently limited to those cases where a large majority of member states are affected or 
where a minority of member states is able to command the support of a sufficient majority. 
This limitation is exacerbated by the fact that, despite the statutory possibility for majority 
voting, member states practice consensual decision-making. Besides, member states are 
reluctant to resolve a single issue. They prefer to save up other states’ problems for broader 
negotiations where they can get something in exchange for letting other states off the hook. A 
telling example of the insistence on consensus decision-making and the delaying of a solution 
until the beginning of comprehensive multilateral negotiations is the waiver from TRIPs 
obligations for public health reasons granted in 2003. Hence, limited responses to 
unexpected, adverse effects that need to be negotiated among the entire membership do not 
provide effective shelter.43  

                                                 
39 GATT Art XXIII and GATS Art. XXI 
40 WTO Art IX:3 
41 WTO Art IX:2 
42 WTO Art X 
43 See Cottier and Takenoshita (2003) and Ehlermann and Ehring (2005). Developing countries’ delegates 
repeatedly complained about the inflexibility of industrialized countries in addressing the health problems posed 
by TRIPs. This instance where developing countries attained redress only after tenuous negotiations – despite 



A multilateral trade round is not a suitable instrument to deal with unexpected, adverse 
effects either. Intervals between trade rounds can be long. Trade rounds last over many years, 
and nothing is agreed before all is agreed. And, again, the price which states have to pay in 
order to attain changes in the treaty may be high. 
 
3.3 Noncompliance 
 
Noncompliance with WTO obligations and court rulings is, on the one hand, particularly 
important for the risk implied in WTO agreements; as unconditional escape routes, it is more 
relevant to states’ calculation of risk than the frequency of its use suggests. On the other 
hand, delegates dislike thinking in such categories.44  
 
The costs of noncompliance for governments hinge on the sanctions they incur, their loss of 
reputation in international society, and the harm which they inflict upon their systemic 
interest in the effective functioning of the WTO.45 It is beyond the scope of this paper to 
assess the respective binding power of these mechanisms. It shall only be argued that all these 
mechanisms have become more powerful over time. 
 
As concerns sanctions, the judiciary can authorize member states whose benefits from a 
WTO agreement have been unduly impaired or nullified by another member to retaliate by a 
suspension of concessions. The paradigm that suspended market access concessions or other 
obligations should be equivalent to the impaired or nullified benefits has not been changed 
with the transition to the WTO.46 The underlying idea remains to re-establish reciprocity, not 
to punish the violator and to deter future defections. Nevertheless, several developments 
suggest that sanctions hurt more than in the past. First, implementation of sanctions lags 
behind the benefits that governments derive from their WTO-illegal policies. Since 
governments discount the future, any acceleration of the legal process increases the 
discounted present cost of sanctions. Indeed, the process leading from the deposition of a 
complaint to a ruling has been streamlined during the Uruguay Round. The panels and the 
Appellate Body are required to follow strict schedules and defendants have fewer possibilities 
to delay judicial proceedings. Second, the vague concrete meaning of equivalence leaves 
ample discretion to judges in determining the value of equivalent concessions authorized for 
suspension.47 The values established in recent cases, most notably in the Foreign Sales 
Corporation case, indicate a less lenient attitude towards violations. Debates about reforming 
the enforcement system indicate that even stricter sanctions could be introduced in the 
                                                                                                                                                        
the urgency of their needs, the public pressure which the normative content of their cause facilitated, the large 
coalition they were able to form, and the interest of industrialized countries in launching a new trade round and 
thus overcoming obstacles – has deeply shaped their perception of risk. 
44 For example, one delegate objected to the idea that he might factor in the possibility of non-compliance as last 
resort with the remark: “You don’t think like this, at least not if you are an honest country.” 
45 Besides such considerations related to the international level, governments are also sensitive to the domestic 
political costs of rule violations. See Koh (1997) and Lohmann (2003). 
46 Dispute Settlement Understanding Art 22:4 
47 See Jürgensen (2005). 



future.48 Third, member states have elaborated sophisticated punishment strategies, such as 
targeting vulnerable and politically influential industries, selecting industries in politically 
critical constituencies, and rotating between industries. This enables them to intensify the 
political costs for defecting governments at a given level of authorized sanctions. Fourth, 
sanctions now include the possibility of cross-retaliation.49 This means that countries can 
suspend foreign intellectual property rights, which is attractive to them, instead of restricting 
market access, which also harms the punishing state economically.50 
 
Violations of international law tarnish a state’s reputation within the WTO but also within 
international society more generally.51 For weak and developing countries, being recognized 
as a legitimate state entails advantages in terms of financial rewards, security, autonomy, and 
participation in global governance. However, strong and industrialized countries also depend 
on a good reputation in order to cooperate successfully and build alliances. As global 
interdependence and, in its wake, the scope and intensity of international cooperation grow, 
the benefits of having a good reputation increase.52 
 
Moreover, states are enticed to abstain from violations in order to preserve the effective and 
stable functioning of the WTO.53 This systemic interest could be harmed through likely and 
limited consequences of own violations. In this sense, legal breach could hamper current 
negotiations or provoke other states to also defect. Less likely, but more problematically, the 
WTO could be destabilized by own rule violation and its undermining effect on other states’ 
compliance, the retaliatory actions original and subsequent violations may trigger, and the 
shifts in domestic political balances all this might engender. The unraveling of international 
institutions is a critical-mass phenomenon. An institution may persevere with few apparent 
signs of distress and then suddenly break down, once a certain amount of stress has been 
exceeded. Whether an international institution collapses depends on the number and 
significance of damaging acts and on the identity of the damaging actors.54 It is impossible to 
predict the blows an international institution can take before breaking down, in which 
direction harmful interaction dynamics between actors unfold, and the extent to which an 
international institution will have recuperated before the next stressful situation occurs. 
Therefore, actors always have to guard against damaging the WTO. 
 

                                                 
48 See O’Connor (2004). 
49 Dispute Settlement Understanding Art 22:3 
50 See Charnovitz (2002) and Ethier (2004). 
51 Abbott and Snidal (2000, 427) state that “when a commitment is cast as hard law, the reputational effects of a 
violation can be generalized to all agreements subject to international law, that is, to most international 
agreements.” See also Guzman (2002). 
52 Chayes and Chayes (1995, 27) even believe that “sovereignty no longer consists in the freedom of states to act 
independently, in their perceived self-interest, but in membership in reasonably good standing in the regimes 
that make up the substance of international life.” See also Chimni (2004) for an account of developing 
countries’ growing dependence on international institutions. 
53 See Bull (1977), Chayes and Chayes (1995) and Reich (1996). 
54 See Chayes and Chayes (1995). 



3.4 Exit 
 
The WTO grants every member the right to leave the institution on six-month notice.55 
Taking this ultimate countermeasure against unexpected, adverse effects has, however, 
become close to unaffordable. Advancing global economic integration and investments 
specific to WTO membership – on the part of private agents as well as governments - 
magnify the economic costs of exit. Especially if small states were to leave the WTO, they 
would be at the mercy of their large trading partners and could not expect to have equally 
favorable and reliable market access rights. In addition, exiting the WTO would harm a 
state’s international reputation which has been argued to be increasingly important. The U.S. 
and the EU may be large enough to shoulder the economic costs of exit and to weather the 
political fallout.56 However, the systemic interest they have in maintaining the WTO for 
preserving order in international relations speaks not only against rule violations, as noted 
above, but even more strongly against leaving and thus debilitating the WTO. 57 
 
4. EMPIRICAL FINDINGS 
 
The following results are based on an empirical project conducted during the first half of 
2006. The 100 missions at the WTO in Geneva were asked to fill out up to three 
questionnaires on negotiations over non-agricultural market access, agriculture, and services, 
respectively. 26 states provided in total 41 responses.58  
 
The questions relating to risk ask: 
 
1. When states conclude a WTO agreement (i.e. a package that concludes a WTO trade 
round), they are partly uncertain about both its efficiency and the distribution of benefits and 
costs between states. In addition, states are generally risk averse – i.e. they prefer an 
agreement with a guaranteed gain to an agreement with several possible results if both offer 
the same average gain. To what extent do the following sources of uncertainty thus limit 
progress at WTO negotiations? 

                                                 
55 WTO Art XV 
56 During the ratification process of the Uruguay Round results, there has indeed been serious debate in the US 
Congress about a clear exit route from the WTO. Eventually, a 'three strikes and we are out' clause that 
threatened US withdrawal should the US find that three dispute settlement system decisions had arbitrarily ruled 
against US interests was dismissed. See Sarooshi (2004). 
57 Cronin (2001, 122) summarizes the paradox of hegemony: “Hegemons have the material resources to promote 
their interests through unilateral action, yet they cannot remain hegemons if they do so at the expense of the 
system they are trying ot lead. … They can most easily violate organization rules and procedures with impunity, 
yet their violations have the greatest negative impact on the stability of the hegemonic order that they work so 
hard to maintain.” 
58 The industrialized countries are Australia, the European Communities, New Zealand, and Switzerland. The 
developing countries are Antigua and Barbuda, Brazil, China, Colombia, Croatia, Ghana, Hong Kong, Israel, 
Jordan, Malaysia, Mexico, Oman, Panama, Paraguay, Qatar, Romania, Senegal, South Korea, Taiwan, Trinidad 
and Tobago, Turkey, and Zambia. As this is work in progress, additional responses are still being submitted. 
The total number of responses will probably be between 50 and 60. 



It may be unclear what precise meaning will eventually be given to inherently ambiguous 
agreements, in particular through judicial contestation. 
 
Even if the legal meaning is unambiguous, it may be unclear what results a given WTO 
regulation will produce under existing circumstances, as well as how circumstances may 
change and affect results. 
 
2. How has the importance of uncertainty as an impediment to progress at WTO negotiations 
changed? (Please take as your time-frame the period since the conclusion of the Uruguay 
Round or since you are a delegate at the WTO, whichever is more recent.) 
 
Answers could be marked on a scale ranging from 1 to 5, with 1 standing for very low (or 
strongly decreased), 3 for medium (or unchanged) and 5 for very high (or strongly increased). 
 
The responses are contained in Table 1. They provide an overview of the frequency of 
responses for each number of the scale, as well as the average. Results are given according to 
country status (industrialized and developing countries), as well as according to sectors 
(services, agriculture, and non-agricultural market access).59 
 
The results show that both legal uncertainty and uncertainty about causal effects are 
substantial and of approximately equal importance. Developing countries, which have fewer 
resources for legal and economic analysis at their disposal, are far more concerned about both 
causes of risk than industrialized countries. In the case of legal uncertainty, the importance of 
uncertainty according to sectors is larger in services and in agriculture than in non-
agricultural market access. In the case of uncertainty about causal effects, it is largest in 
services, moderate in agriculture, and smallest in non-agricultural market access. All these 
results appear plausible.60 
Furthermore, the discouraging effect has gained in strength in the eyes of industrialized and 
developing countries. This implies that the capacity building in developing countries has not 
kept up with the increasing complexity of WTO agreements. Again, the familiar sector-based 
order results: increases are marginally larger in services than in agriculture, while uncertainty 
has not changed with regard to non-agricultural market access. Note that the responses on 
                                                 
59 Respondents could also choose not to select a specific sector but to base their answers on their experience in 
several sectors or the entire WTO. The different sectors are similarly represented in the industrialized and 
developing country samples. Hence, there is no distortion in the comparison between industrialized and 
developing countries originating from this source. 
60 On the situation of developing countries, Hoekman (2002, 15) observes: “When it comes to 'new' issues on 
which developing countries have little experience, it may be difficult to determine whether a 'grand bargain' will 
have a net positive social payoff. This is a major reason why developing country negotiators have often been 
risk averse in GATT/WTO negotiations and sought to avoid issue linkage.” See also the pervasiveness of 
complaints by developing country officials about their lack of capacity to understand increasingly complex 
WTO regulation, in the collection of case studies published by the WTO (2006a). Concerning the service sector, 
VanDuzer (2005, 192) finds that “the reason most frequently cited for avoiding commitments in health and 
education services in the current negotiations, however, is uncertainty regarding the nature and effect of GATS 
commitments.” See also Jara and Dominguez (2006). 



changes in uncertainty are likely to substantially underestimate the real effects since the 
experience of most delegates is limited to a few years and rare are those who have already 
weathered the Uruguay Round.  
 

 1 2 3 4 5 Average 
Uncertainty about legal 

meaning 
      

Industrialized countries 0 4 2 1 0 2,57 
Developing countries 1 4 9 13 4 3,48 
Non-agricultural market 

access 
1 0 4 0 0 2,60 

Agriculture 0 2 0 4 1 3,57 
Services 0 1 2 5 0 3,50 
       
Uncertainty about 

causal effects 
      

Industrialized countries 0 3 4 0 0 2,57 
Developing countries 0 3 14 12 2 3,42 
Non-agricultural market 

access 
0 2 2 1 0 2,80 

Agriculture 0 2 2 3 0 3,14 
Services 0 0 4 4 0 3,50 
       
Changes in uncertainty 

over time 
      

Industrialized countries 0 0 6 1 0 3,14 
Developing countries 0 1 17 10 2 3,43 
Non-agricultural market 

access 
0 0 4 0 0 3,00 

Agriculture 0 1 3 3 0 3,29 
Services 0 0 4 3 1 3,63 
Table 1: Survey responses on uncertainty in WTO negotiations 

 
 



5. CONCLUSION 
 
States are risk averse. WTO agreements are (increasingly) risky. Therefore, risk 
(increasingly) exerts a chilling effect on WTO negotiations. These are the findings in a 
nutshell. In more detail, the argument runs: 
 
• Legal uncertainty has increased as the GATT/WTO has expanded from the reduction of 

tariffs and similar border-related trade barriers to new and more complex regulatory 
issues that reach into the domestic sphere and are closely linked to non-economic values. 
Governments have not reacted with self-imposed restraint but have used the dispute 
settlement system frequently, including as a substitute for and complement of 
multilateral negotiations. At the same time, the judiciary has acquired additional 
independence. 

 
• Uncertainty about causal effects has also increased. First, economic welfare effects have 

become less predictable: WTO regulation has expanded to new issue areas, such as e-
commerce and bio-technology, whose economic dynamics are hard to grapple with; the 
business environment has become more dynamic in general; market access has become 
more dependent on unpredictable non-tariff barriers to trade; the increasing 
implementation costs and rent shifting of WTO agreements are difficult to assess in 
advance. Second, the intricate relationship between trade and inequality, and thus also 
poverty, has become a central criteria for the evaluation of WTO agreements. Third, the 
non-economic effects of WTO agreements, which are equally difficult to forecast, have 
also become more important in governments’ perceptions.  

 
• Governments have become more sensitive to both sources of uncertainty. WTO 

agreements gain importance in comparison with national determinants of wealth as 
global economic integration advances, as the WTO expands the scope and depth of its 
regulation, and as the margin between WTO-bound liberalization and actually practiced 
trade-relevant policies shrinks. A further reason is that WTO agreements have become 
more decisive for governments’ domestic political support. 

 
• Overall, countermeasures which governments can adopt to soften adverse, unexpected 

effects have become less available. Unilaterally available exceptions, such as safeguard 
measures against import surges and flexibility in pursuing non-economic objectives, 
have experienced several changes that, taken together, appear to have diminished 
national maneuvering space somewhat. The bilateral negotiation of compensatory 
concessions has become more complicated with a greater and more active membership 
that guards its interests and claims compensation. The multilaterally negotiated 
measures, in the form of waivers, authoritative interpretations, and amendments, have 
become more difficult to attain as the membership has expanded while the consensus 
decision-making practice has been reinforced. Noncompliance with WTO obligations 



and court rulings has become less attractive. Sanctions are authorized more 
expeditiously and, while the principle of equivalence has been maintained, the value of 
concessions that are authorized for withdrawal has augmented. States’ interest in their 
reputation, as well as in the effective functioning of the WTO system, has grown and 
speaks against non-compliance. Finally, exiting the WTO has become close to 
unaffordable for economic and political reasons. 

 
The empirical findings from the survey confirm the chilling effect of risk. It is most 
pronounced for developing countries and in the service sector. 
 
What follows from all this for the WTO and its member states? First, they should strive to 
reduce the degree of uncertainty. In this context, strengthening the capacities of developing 
countries to understand the effects of WTO agreements is crucial. Technical and financial 
assistance to upgrade developing countries’ analytical capacities is thus not only a normative 
imperative in order to enhance the WTO’s legitimacy, but it is also a key to more successful 
negotiations. This assistance should entail not only missions in Geneva, but also the 
bureaucracies in capitals and domestic constituents that resist liberalization out of misplaced 
fears and the feeling of losing control to external forces they do not understand.  
 
Second, the design of institutional provisions that govern the availability of countermeasures 
should be undertaken with the implications for risk strongly in mind. There are good reasons 
in favor of limiting governments’ flexibility in handling their WTO obligations. These 
include: improving the predictability of market access for private agents, avoiding the 
expansive use of exceptions that erode the original contract, preventing recurrent non-
compliance that weakens the agreement’s legitimacy, and curbing discretion that can be used 
to exert pressure on relatively weak states. Against this background of competing objectives, 
the risk perspective speaks against any tightening of existing exceptions and sanctions, and 
for the introduction of special/emergency safeguard measures in agriculture and services 
which are being negotiated in the Doha Round. Interestingly, greater precision of the 
exceptions, especially at the interface with non-trade values, would reduce uncertainty 
without undermining the binding nature of member states’ obligations (and it would also 
alleviate the dispute settlement system from having to repeatedly ‘legislate’ on this issue). 
 
Third, states should consider the repercussions for risk when deciding about waivers, 
authoritative interpretations, and amendments. If states which are under distress find no 
consideration, this acts as a signal beyond the specific case. States should thus take great care 
to redress legitimate grievances in order to create trust which smoothes concerns about risks. 
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