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Abstract  

 

In concluding Economic Partnership Agreements (EPAs) with the ACP countries, the EC is 

enhancing its external development cooperation with these small states, by focusing not only 

their trade in goods and services, but also on the regulatory governance of areas such as 

intellectual property, investment policy, competition policy and government procurement policy. 

The aim of this is to support a comprehensive development strategies.   

 

The emphasis on the EPA regime as a contributor to growth and development in the ACP partner 

states may at times be at odds with its prerequisite of compatibility with the WTO.  This 

compatibility is governed by GATT Article XXIV , which allows for GATT membersô 

derogation from its Most Favoured Nation (MFN) principle in the formation of Customs Unions 

CU), Free Trade Areas (FTAs), or interim agreements leading to CUs and FTAs.  To this end,  

there is need to focus on devising methods of ensuring that the EPA and WTO regimes interact 

and co-exist in a manner that will encourage and allow for the pro-development participation of 

ACP states in the global marketplace.  This paper investigates the use of the Most Favoured 

Nation clause, within the EPA regime, as an instrument that could harmonise the obligations of 

the EPA with the multilateral trading system while at the same time, allowing the agreement to 

fulfil its development objectives. 

 

I find that, that contrary to the criticism levelled against its inclusion, the MFN clause, as 

currently used in the EC-Cariforum EPA does not reduce the capacity of Cariforum states to 

increase their participation in the global trading system.  The flexible implementation of the 



MFN clause also indicates that it might be ófine-tunedô to support the development strategy of 

the EPA. Finally, I conclude that the negative effects associated with the use of the MFN clause 

could be minimised if complimentary efforts were made to strengthen the legal discipline of 

GATT Article XXIV.    

 

 

 

 

1. Introduction  

 

The EC-Cariforum Economic Partnership Agreement is the latest stage of the institutionalisation 

of the ECôs external policy towards former colonies.  This was first formalised in the Treaty of 

Rome (1957),  at that time, four of the five EC member states France, Belgium, Italy and the 

Netherlands, had overseas dependent territories, and provisions were made in Part IV of the 

Treaty to assign an óassociatedô status to these colonies.  Thus the Communityôs early 

relationship with developing countries was a clear extension of the centre-periphery colonial 

relationship to an EC-centric one, with stated objectives of promoting development in the 

associated territories.  Article 131 of the Treaty of Rome indicates the strong development nature 

to this relationship and states: 

 The purpose of the association shall be to promote the economic and social 

 development of the countries and territories and to establish close economic 

 relations between them and the Community as a whole. 

 

When the óassociatedô states gained independence in the 1960s, the ECs external development 

was restructured and formalised in a series of Yaoundé Conventions which lasted from 1969-



1975.  This North-South arrangement was considered unique because it was the first example of 

a ñcommon contractual basis for relations between the industrialised and the developing worldò 

and it was the first time that a series of development tools including trade, aid and technical 

assistance were governed by a single instrument.
1
  An important difference in the 

implementation of Yaoundé was that it called for reciprocity in the provision of duty-free access. 

 

This distinctive trading relationship was again reinvented when the EC underwent further 

expansion in 1973 and the UKôs membership added over 20 commonwealth developing 

countries.  The additional members to both sides of this arrangement added to the complexity of 

this relationship.  Firstly, there was a disproportionate increase in numbers with the EC growing 

from five to nine members and the developing partners more than doubling from 18 to 46 

members.  The ratio of developed to developing countries had changed from 1:3 to 1:5. 

Secondly, the addition of the commonwealth developing states, which were already framed as a 

cohesive unit, provided the opportunity for the developing partners to increase their bargaining 

power with the EC through the creation of the ACP grouping of states in June 1975. 

Never before had so large a segment of the developing world negotiated with so powerful 

a grouping of developed countries, so comprehensively and so innovative a regime of 

economic relations.
2
 

  

This new bargaining power acquired by the developing countries allowed for more concessions 

to be given to the developing partners than were previously available under Yaoundé.  The 

resulting Lomé Conventions (1975-2000) were non-reciprocal, duty free trade agreements 

allowing for more than 90 percent of primary commodities produced in the ACP to enter the EC 
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duty-free.
3
 Non-reciprocity was the basis used by the ACP states to manage their trading 

relationship as an effective tool to promote economic growth and development.  The principle 

found support from international economic law arguments which promoted the right to 

development.  

 

However, non-reciprocal preferential trading relationships are incompatible with the post-war 

multilateral trading system governed firstly by the General Agreement on Trade and Tariffs 

GATT 1947.  The formation of the World Trade Organisation not only created a formal 

institution to monitor the implementation of the GATT rules, but the consequential development 

of the Dispute Settlement Understanding, created an environment in which this basis of the 

Lomé schemes could be successfully challenged. 

 

Non-reciprocal behaviour challenges the Most Favoured Nation (MFN) principle which is often 

referred to as the cornerstone obligation of the GATT
4
 and it performed an important role in 

supporting the development of a peaceful post-War global order. (Mathis 2002; Dam 2004-2005; 

Barton, Goldstein et al. 2006).  This was accomplished by putting an end to the trade preferential 

systems which had developed during the interwar period, which had been destabilising in nature 

and creating an environment for world war.  

 

Creating a balance in North-South trade agreements which combine the need to promote and 

support the necessary development objectives of the óSouthô states, thereby addressing global 

security issues associated with underdevelopment, while at the same time adhering to the 
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underlying principles of non-discrimination, that promote stability in the multilateral system, is 

arguably one of the most essential undertakings for parties in such arrangements.  This paper 

looks at the EPA between the EC and the ACP as one such relationship which tries to address 

this balancing act.  I first identify the problems with relying on text of the GATT to ensure EPA 

compatibility and present an argument supporting the use of an MFN clause within the EPA to  

aid in relieving the tension created by two opposing forces.   Furthermore, I argue that a flexible 

approach to the implementation of the MFN clause can support the development objectives of 

the agreement once these objectives have been carefully identified and assessed.  I then conclude 

that achieving complimentarity between the EPA-type FTA systems and the multilateral system 

would further require addressing the lack of legal discipline of GATT Article XXIV. 

 

 

2. The Cotonou Agreement , the EPA and WTO-Article XXIV  

compatibility . 

 

With the expiration of the Lomé Conventions in 2000, the Cotonou Agreement was initiated to 

continue the partnership between the EC and the ACP states.  The focus on the development 

dimension of the agreement is stated in Article 1 of Chapter 1, Title 1 

The partnership shall be centered on reducing and eventually eradicating poverty 

consistent with the objectives of sustainable development and the gradual integration of 

the ACP countries into the world economy. 

 



Cotonou called for EPAs to be implemented between the EC and regional groupings of ACP 

states to address the trade aspects of Cotonou.  Only the Cariforum group of ACP states were 

able to conclude a full EPA with the EC by the December 31
st
 2007 deadline.  In replacing the 

transitional trade regime of the Cotonou Agreement, the EPA is seen as continuing the core 

principles and fundamental elements of Cotonou.  Notwithstanding this, Article 241 of the 

Cotonou Agreement does stipulate that where a conflict arises in the provisions of the EPA and 

those of the Agreement, with the exception of the development cooperation provisions, the 

provisions in the EPA will prevail. 
5
  

 

The EPA seeks to promote development through EC trade with the Cariforum countries, but in a 

manner that is compatible with the principle of non-discrimination in the GATT.  This is 

mandated in Article 36(1) of the Cotonou Agreement. 

In view of the objectives and principles set out above, the parties agree to conclude new 

World Trade Organisation (WTO) compatible trading arrangements, removing 

progressively barriers to trade between them and enhancing cooperation in all areas 

relevant to trade. 

 

Achieving WTO compatibility in this new inter-regional relationship relied on designing an 

agreement that was at least compatible with Article XXIV provisions of the GATT.  In adhering 

to Article XXIV GATT, there is a presumption that these preferential agreements would 

therefore exist harmoniously within the multilateral framework.  But even the Parties to Cotonou 

acknowledged that more than this was needed.  Article 242 of Cotonou specifically provides that 

nothing in the Agreement obliges the Parties to act in a manner inconsistent with their WTO 

obligations. Further coherence between the EPA and the existing or future WTO rules is 
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encouraged by Article 6 which stipulates that the Parties are obliged to endeavour to cooperate in 

all international fora where issues germane to the partnership are discussed.
6
  I would further 

argue that including the MFN clause is the EPA, as the parties did in December 2007, is another 

mechanism of reconciling preferential trade relationships with the non-discriminatory based 

multilateral system. 

 

1. Why Article XXIV is not enough?  

 

GATT Article XXIV provides the legal prerequisite of creating a discriminatory trading 

relationship that is compatible with the multilateral system.  The intention of the drafters was to 

reconcile the issues of exclusivity of preferential trade agreements with the economic interests of 

the non-members to the sub-system.  This was particularly to be accomplished by fulfilling both 

the internal requirements of the customs union or free-trade area, as well as the external 

requirements.  

The internal requirements are governed by paragraph 8 which states that 

..duties and other restrictive regulations of commerce (except, where necessary, those 

permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially 

all the trade between the constituent territories in products originating in such 

territories. 

 

This requirement ensures that the parties involved share a ñsincere determination towards quick 

and broad-based liberalisation of their tradeò.
7
  The shallow and sectoral arrangements that 

would exist in the absence of this depth in the internal requirement would not only undermine the 
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multilateral system, but would be easily hijacked by special interest groups looking for 

protection from third parties. 

 

The external requirement is regulated by paragraph 5 which, in trying to enhance the market 

access conditions of third countries, insists that 

...duties and other regulations of commerceéshall not on the whole be higher or more 

restrictive than the general incidence of the duties and regulations of commerce 

applicable in the constituent territories prior to the formation of such union or the 

adoption of such interim agreement, as the case may be. 

 

It is the lack of clarification of several terms in the two paragraphs mentioned above, which has 

created specific problems with using Article XXIV to substantiate recent regional trade 

agreements. (Schafer 2007: Cho 2001).   

 

Firstly, a proper determination of the quantity that is ósubstantially all tradeô, presented in 

paragraph 8, has never been clarified.  Throughout the 1960s and 1970s, when the EEC invoked 

Article XXIV for a number of associations and agreements with its former colonies, they 

submitted to GATT review boards that substantially all trade were covered in those agreements, 

without further evidence. Yet when asked by the review boards to quantify that amount, the 

EECôs reply was to demand that the review board first provide a definition of substantially all 

trade.   

Should ñall tradeò be measured by trade volumes or tariff lines?  One can also question whether 

the exclusion of agriculture from a free-trade agreement meets the substantially all trade 

requirement if agricultural trade volumes are low due to high tariffs.  The Uruguay Round 



Understanding of Article XXIV states that the contribution of RTAs is diminished if any sector 

is excluded which would indicate that all sectors should be included in determining substantially 

all trade, whether there is indeed significant trade in those sectors. 

 

Secondly, it is not clear whether the exceptions listed in paragraph 8 to the substantially all trade 

requirement is exhaustive.  Article XXI, the MFN exception for national security reasons, is not 

listed, neither safeguards, authorised by GATT Article XIX, and anti-dumping duties, authorised 

by GATT Article VI. 

 

Thirdly,  while the Uruguay Round Understanding on Article XXIV GATT has improved clarity 

in the methodology of the external requirement of  Article XXIV:5,
8
 the question still remains 

whether internal requirements, such as rules of origin should be included in the assessment of 

external requirements.  Are rules of origin, that affect the liberalisation of trade within the CU of 

FTA, considered to ñother regulations of commerceò? 

 

Also hindering the effective implementation of Article XXIV are the accompanying procedural 

rules.  GATT Article XXIV requires that parties considering entering into a Article XXIV 

compatible preferential trading system, to notify the WTO of their intention, making information 

available to the WTO members that would allow them to evaluate the effect of the PTA on them 

and to provide some oversight thereby reducing the incidence of non-compatible trading 

practice.  In reality, such PTAs, whether CUs or RTAs are notified only after they are entered 

into force, and even so, not in a prompt fashion.  Another procedural problem has been 
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highlighted by the futility of having a Committee on RTAs (CRTA) only reach a consensus of 

WTO compatibility in the case of one RTA since its inception in 1996.  Countries are unwilling 

to provide the necessary information for a complete review; they are also unwilling to challenge 

the compatibility of RTAs to which they are not parties, in the fear that RTAs to which they are 

parties will be similarly challenged. 

 

All of the implementation problems indicated above have contributed to what has been described 

as a ólack of discipline of GATT Article XXIVô
9
 and a number of suggestions have been put 

forth to improve this. (Cho 2001: Cho 2007: Gerber 2007: Mavroidis 2005: Schaffer 2007).  

These solutions include clarifying and improving the existing disciplines of Article XXIV in a 

negotiating forum; limiting the time that preferences in an RTA can remain in place; forming an 

agreement on increasing transparency in an RTA; making ñopen regionalismò the structural 

blue-print for RTAs as is the situation with APEC.  These ósolutionsô require a long process of 

negotiation and deliberation to achieve consensus within the WTO.  While they could probably 

provide a sustainable long-term solution, they do not tackle the current issues of the trading 

system.  What I would suggest is to make the MFN clause a part of RTAs.  I will argue below 

that the MFN clause is an easily implementable tool that can be used to improve the 

complimentarity between the discriminatory practice inherent in RTAs and the non-

discriminatory pact of the multilateral system.  In addition, my argument will show that an MFN 

clause within RTAs is not incompatible with promoting development strategies within such 

agreements. 
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2. Using the MFN Clause to improve compatibility  

 

The MFN principle, in its current usage, is unchanged from its articulation in the GATT 1947 

and states that: 

---any advantage, favour, privilege or immunity granted by any contracting party to any 

product originating in or destined for any other country shall be accorded immediately 

and unconditionally to the like product originating in or destined for the territories of all 

other contracting parties. 

 

Implementing an MFN clause in an FTA, in an unconditional form, would oblige any party to the 

FTA, should they provide more favourable concessions to a third party, to provide those same 

concessions to the original members of the FTA.  Concessions therefore do not remain internal to 

the FTA but can seep into the multilateral system. 

 

Much credit has been given to the use of the unconditional MFN clause in a number of European 

bilateral treaties in the latter half of the 18
th
 century in promoting a multilateral trading system. 

During 1860-1913, world trade relations centered around a network of bilateral trade 

treaties containing the most-favored-nation (MFN) clause.  Each country was generally 

free to set and change its tariff code so long as it adhered to the MFN clause.
10

  

 

The MFN clause ñmultilateralisesò any new FTA concessions that a country may receive to all 

other partners with which it shares an FTA.
11

  Multilateralising the obligations in regional 

agreements is one avenue through which harmony can be achieved between the regional and 

multilateral trading systems.   
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 Pauwelyn (2007) provides a good analysis of this. 



 

It has been shown that the MFN principle in the multilateral system can introduce a free-rider 

problem because any concession negotiated among a few trading partners must be extended to all 

other trading partners which can result in fewer concessions being agreed upon.  (Caplin and 

Krishna 1988).  To illustrate, if country A wishes to reduce tariffs on shoe imports, other 

countries, although eager to enter Country Aôs shoe market, might understate how much they are 

each individually ówilling to payô for this increased market access through concessions of their 

own, in the hopes that enough concessions may be provided by others.  This free-riding may 

cause Country A not to get the reciprocity they were originally looking for and to therefore 

withdraw their own concessions.  Trade liberalisation can thus be lower than in a system without 

MFN.   

 

One can argue that the MFN clause in an FTA could have a similar effect of not only reducing 

the depth of trade liberalisation within the FTA, resulting in a failure to meet the internal 

requirements of Article XXIV GATT, but also, discouraging FTA members from entering into 

agreements with third parties.  I would argue however, that this is not an issue that should raise 

concern for a number of reasons 1) as the FTA system becomes a less attractive forum for 

negotiating trade liberalisation, the attractiveness of the multilateral system increases.  

Liberalisation of trade within the multilateral framework is still the first best option. 2) Parties to 

an FTA will weigh the benefits of protecting the value of concessions received from future 

erosion, against the costs of having an MFN clause.  3) If there is progress improving the 

effectiveness of implementing Article XXIV through review of technical and procedural issues, 



then only FTAs that meet a well understood external and internal system would be allowed, 

negating the sobering impact of the MFN clause on the level of internal integration. 

 

Even if the insertion of an MFN clause in an FTA is deemed appropriate to lessen the forces of 

fragmentation that FTAs exert on the multilateral system, the question that must be asked is 

whether it supports the development objectives of North-South agreements.  The recently signed 

EC-Cariforum EPA could provide some insight into this. 

 

 

3. EC-Cariforum EPA and the MFN Clause 
 

 

The MFN clause in the EPA does not apply to the entire agreement, but can be found in three 

separate articles.  Article 19 provides for Most Favourable Treatment resulting from free trade 

agreements in the trade of goods; Article 70 provides for Most Favourable Treatment with 

regards to commercial presence; Article 79 provides for Most Favourable Treatment with regards 

to the cross-border provision of services.  

 

Another important note about the use of the MFN clause in this Agreement is that it is to be 

applied in an asymmetric manner.  In all three articles, the ECôs obligation to the Cariforum 

states is to offer treatment no less favourable than the most favourable treatment offered to third 

countries in the trade of goods, with regards to commercial presence and the cross-border 

provision of services.  However, the Cariforumôs obligation, to accord to the EC no less 



favourable treatment than is accorded to any developed country, or major trading country with 

whom they have entered into an FTA or an economic integration.  A major trading economy is 

defined as an industrialised developed country, or any country which, in the year prior to the 

EPA coming into force accounts for world merchandise trade of above 1 percent, or any 

grouping of countries which in the year prior to the EPA coming into force accounts for world 

merchandise trade above 1.5%. 

 

The EC-Cariforum EPA indicates the ways in which a flexible application of the MFN clause 

can be used to promote the development objectives of the North-South agreement.  In this case, 

concessions related to trade in goods and trade in 2 modes of services, have been protected from 

future erosion.  At the same time, the Cariforum Parties are given the flexibility to pursue South-

South agreements under the óEnabling Clauseô without applying MFN as it is only applicable to 

the formation of FTAs with third countries.  Finally, a careful assessment by the parties involved 

may have revealed that the application of the MFN clause to other areas of the agreement such as 

Competition policy, Intellectual Property Rights and Public Procurement, may not have 

supported the development strategy to be implemented by the EPA.  The point is that application 

of the MFN principle is flexible enough that it can be tailored to support a carefully assessed 

development strategy. 

  

 

 



4. Conclusion 

 

The FTA is no longer an exception to the rule in the multilateral trading system. Its widespread 

use, the depth of obligations and commitments that go beyond agreements at the multilateral 

system, and their appeal as tools of development by less developed countries, means that the 

subordinate role they had taken relative to the multilateral system is now out of context.   

The role that Article XXIV GATT and its corresponding Article V GATS are called to play are 

perfectly captured in the language of Article XXIV:4: 

The contracting parties recognize the desirability of increasing freedom of trade by the 

development, through voluntary agreement, of closer integration between the economies 

of the countries parties to such agreements.  They also recognize that the purpose of a 

customs union or of a free-trade area should be to facilitate trade between constituent 

territories and not to raise barriers to the trade of other contracting parties with such 

territories. 

 

Article XXIV however lacks legal discipline and the consensus needed to make it technically 

more precise and procedurally effective, will neither be an easy, nor a short process.  In the 

meantime, the proliferation of FTAs and particularly FTAs with asymmetric partners means that 

there is an immediate need to define a complimentary relationship that addresses the needs of 

preferential trading relationships with the stability engendered by non-discrimination is not an 

easy task.  The design of an institutional framework that promotes the liberalisation of trade 

between asymmetric members must achieve the following objectives.  Firstly, the ways and 

means of liberalisation must be compatible with the multilateral framework in order to reduce the 

political and economic tensions that arise.  Secondly, a preferential system can only be stable if 

the expectations of the parties involved are protected.  Thirdly, the preferential system must 



address the development objectives of the less developed partner.  In this paper, I have tried to 

argue that a flexible implementation of an MFN clause in these FTAs can increase the harmony 

sought as well as cater to the development objectives of North-South FTAs to complement the 

ongoing. 

 

While I acknowledge that the MFN principle can limit the depth trade integration because of the 

free-rider problem, I would argue that this is far outweighed by a number of positive effects.  

Firstly, the MFN obligation protects the parties to the agreement from erosion of preferences 

should concessions be made in future agreements with third parties.  The virtue of the MFN 

clause is its ability to minimise the trade diversionary effects that discriminatory trade practices 

introduce.  Secondly, a flexible approach to implementing the MFN clause, may reduce its 

effectiveness as a harmonizing instrument, but better cater to the development objectives of the 

FTA.  What is important is that a careful assessment is done to identify the development 

objectives of an agreement so that a suitable use of the MFN clause can be found. 
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